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Abstract

The 2006 Constitution of the Republic of Serbia was adopted in an
unexpectedly short period of time, in an insufficiently transparent
manner, and, most likely, as a consequence of the reaction to the
dissolution of the State Union of Serbia and Montenegro, at the initiative
of a smaller member of the joint state, that is, Montenegro. The most
important elements of the constitutional formation of the “new” state
formation, which actually strengthened its independence after many
decades of living in multinational states, include the components that
were used by the Constitution of 2006 in order for the key components
of the constitutional order to be self-identified. The mentioned
include, rarely explicitly recognized in the context of comparative
law, the “minority rights”, but also a high level of concern for the full
preservation of territorial integrity, with the Autonomous Province of
Kosovo and Metohija in a particularly important place. Although it is
full of inconsistent and linguistically and stylistically, to say the least,
“surpassable” solutions, the Constitution of Serbia introduces some new,
unexpected elements into the world’s constitutional heritage, contained
in the wording dedicated to the protection of basic rights and freedoms.
The paper examines the central components of the constitutional identity
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created by the constitutional document that has been in force for almost
two decades. Outlines of the constitutional identity of Serbia are also
examined in the context of the content of other comparative legal sources
in the field of constitutional law, as well as earlier constitutional acts in
Serbian history.

Keywords: constitutional identity, constitutionalism in Serbia, the
2006 Constitution of Serbia, constitutional identity of
Serbia, constitutional history of Serbia

INTRODUCTION

On the eve of the 20™ anniversary of the entry into force of the
Constitution of the Republic of Serbia of 2006 (Ustav Republike Srbije
20006), it is necessary to determine to what extent one can speak of the
existence of a separate constitutional identity, created primarily on the
basis of the document’s fext. The view that constitutional identity is
nothing more than the identity of the Constitution is indeed a reflection
of “a very practical approach”, since it is the Constitution itself that
appears as “the most authentic source” of the concept of constitutional
identity (Szente 2022, 7). Since, with its somewhat “dizzying” 206
articles, the 2006 Constitution is among the most extensive supreme
normative acts of states on European soil, it somewhat facilitates the
possibility of determining what the components of the constitutional
identity of the Republic of Serbia (Serbia) would be.

The text of the 2006 Constitution is riddled with numerous
terminological errors and inconsistencies, as if its authors had remarkably
lost focus on many (when it comes to any constitution, without exception,
important) points. This classifies it as a legal (constitutional) document
whose reading is more confusing than it would serve to provide the
desired information on the constitutional reality of Serbia or its socio-
political tendencies. The process of the adoption of this document was
characterized by “inertia and lack of creativity” (Simovi¢ 2019, 805).
Additionally, it seems that the 2006 Constitution was adopted in the
spirit of a trivial political compromise, within which the four largest
political parties at the time tailored the document in a way that each of
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them incorporated something into its text, which was the outcome of a
petty party compromise (Samardzi¢ 2016).'

Based on the above-mentioned, it appears that it is not that
demanding to share a conclusion about the components of the
constitutional identity of Serbia, a country whose Constitution appears
as a defectively integrated patchwork of various particular interests,
based on the daily politics’ logic of do ut des. In addition, Serbian
constitutional scholars appropriately indicated the significant similarities
of the 2006 Constitution with its predecessor, the 1990 Constitution
of the Republic of Serbia (Ustav Republike Srbije 1990). The 2006
Constitution is, therefore, “a kind of ‘general’ (repair) [of the 1990
Constitution] in the topics in which life has surpassed it during [...] the
years of its implementation” (Markovi¢ 2006, 43). However, since the
category of constitutional identity was insufficiently explored during
the period of validity of the 1990 Constitution (especially due to the
simultaneous existence of the Federal Republic of Yugoslavia, which
was constituted two years later), the need to establish the most reputable
components of the constitutional identity of Serbia, the one created by
the 2006 Constitution, remains to be emphasized.

However, despite these inherent fragilities of the 2006
Constitution, there is space for determining certain key identity points
in its provisions, which have, at least formally, regulated the legal and
political life of Serbia in the last two decades. The paper raises the
question of what can be announced when it comes to determining the
elements of the constitutional identity of Serbia according to the 2006
Constitution. After the first part of the paper, which is dedicated to a
summarized consideration of the concept of constitutional identity in
comparative and domestic constitutional science, the following parts
of the paper present the components of which, in the opinion of the
author of this paper, the constitutional identity of Serbia is comprised.
This, fundamentally, refers to the particular style in which the 2006
Constitution set out the framework for the protection of human rights and
fundamental freedoms, but — in a manner which is, from the comparative
point of view, highly authentic — also the guarantees of minority rights.
In addition, the constitutional identity of Serbia is also based on the (not

' This is the summary of the part of the cited author’s presentation at the conference
of the Serbian Association for Constitutional Law, held on the occasion of the 10th
anniversary of the 2006 Constitution.
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much surprising) constitutionalization of the status of its autonomous
provinces, with a special concentration on the special status of Kosovo
and Metohija within the constitutional order of Serbia. The objective of
the paper is to attempt to contribute to the dialogue on the content of
the constitutional identity of Serbia, as well as to establish a convincing
catalogue of its constituent parts.

ON THE CONSTITUTIONAL IDENTITY

Much has been written about the issue of constitutional identity,
as well as — to a lesser extent — about the constitutional identity of
Serbia. Nevertheless, some authors are convinced that it is still too early
for constitutional identity to be “fully” incorporated in the list of the
components of the conceptual apparatus used by constitutional science.
Perhaps the reason for this lies in the fact that constitutional identity is,
among other things, determined by bearing significant interrelationships
with the determination of the political and institutional identity of any
state.

Some theorists deny the possibility of the concept of constitutional
dignity being constructed at all (Boros 2023, 23). Notwithstanding, a
number of authors allow only that, as an independent constitutional
concept, constitutional identity “does not have a long past” (Szente 2022,
10). It is fittingly pointed out that, as a “relatively mysterious concept”
(Dubout 2010, 453), only a few decades ago, constitutional identity
was “an obscure concept” which attracted the attention of only a small
number of researchers in the field of constitutional science (Tribl 2022,
226). As a “theoretical question that has been upsetting the world’s most
famous names in the field of constitutional law and political science for
decades” (Nikoli¢ 2024), constitutional identity is “a concept that is
largely undefined” (Cvetkovi¢ 2021, 6), which is, “difficult to define”,
but which (nonetheless) can, in the form of a temporary definition, be
described as “the union of general and specific constitutional principles
and values” (Petrov 2017, 13). Similarly, constitutional identity has
become “an all-encompassing term, perhaps as broad as the constitution
itself” (Doyle 2023, 728). After all, seemingly somewhat paradoxically,
“constitutional identity is shaped through debates about constitutional
identity itself” (Boros 2023, 28), which, from the point of view of the
author of this paper, seems like a perfectly valid conclusion. It is useful
to add that “constitutional identity is the identity which is set up by a
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constitution, while pre-constitutional and extra-constitutional identities
are those which exist in a society prior to and/or independent of a
constitution” (Stojanovi¢ i Krcunovi¢ 2025, 51).

On the other hand, according to a number of scholars, the role of
constitutional identity in legal science is not only unquestionable, but
it also occupies a progressively remarkable position. Its importance is
particularly growing with the adoption of new constitutional documents
around the world. In this sense, “since constitutions must define the
political community”, the drafters of the constitution “must look for
elements that can serve to substantiate their common identity” (Van
den Berg 2023, 36), given that constitutional identity serves the “self-
identification” of that same community (Belov 2017, 83). In addition to
strictly normative aspects, constitutional identity also includes certain
aspects which represent philosophical, sociological, and psychological
components (Allezard 2022, 59), as well as constitutional history
(Kruzslicz 2018, 119), which is probably especially true in the case
of Serbia as a state with a relatively long independent constitutional
tradition.

Appearing as a “charter of values” (Chandra 2023, 142, 157),
constitutional identity is “a set of fundamental constitutional provisions”,
which form the “substantial (inviolable, essential) core of the constitution”
(Kucherenko and Klochko 2019, 116), which, in turn, includes “the
inalienable respect of some fundamental principles on which the very
structure of that State is grounded” (Galimberti and Ninatti 2020, 416).
Constitutional identity is “the ‘core’ of the Constitution, its essence,
which, though not immutable, is extremely difficult to change” (Petrov
2021, 9). Based on this definition, a difference is recognized between
the regular provisions of a constitution and “core, or fundamental,
constitutional provisions which are given special status and regarded as
unamendable”, at least according to the usual procedure for amending
the Constitution (Polzin 2016, 412), and the other ones, which are not
distinguished by a particularly high degree of originality, and, in general,
do not contribute to the development of comparative constitutional and
political science.

One of crucial ingredients of constitutional identity, inevitably,
are decisions of constitutional courts, especially in Europe (Allezard
2022; Doyle 2023; Dubout 2010; Puri¢ 2017, 267; Galimberti and
Ninatti 2020; Jovanovi¢ 2011, 10; Kruzslicz 2018, 120; Kucherenko and
Klochko 2019; Petrov 2021; Petrov and Pordevi¢ 2022; Polzin 2016;
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Szente 2022; Scholtes 2020; Stani¢ 2021; Tribl 2022; Cvetkovi¢ 2021;
Chandra 2023). The same goes for other national courts (Belov 2017,
77), but also with legislators, and even other actors “in the public and
private domain” (Jacobsohn 2006, 370). The professional literature also
writes about a sort of misuse of the concept of constitutional identity in
the European Union (EU) (Halmai 2018).

In constitutional theory, a tendency is point at the emergence of “the
populists and authoritarians”, as well as of “the anti-pluralist critiques of
constitutional identity”, who abuse the notion of constitutional identity,
so that certain member states of the EU could avoid the implementation
of their “transnational legal obligations” (Scholtes 2021, 534), thereby
achieving “the authoritarian appropriations of constitutional identity”
(Scholtes 2021, 536). Constitutional identity also has a protective
function, recognized as “the protection of the inviolable core of national
constitutionalism” (Belov 2017, 82), which has a special impact on the
process of strengthening the sense of national identity. The significance
of constitutional identity also lies in the fact that the provisions on which
it is based represent an important factor in the process of constitutional
interpretation (Allezard 2022, 58). This, understandably, brings us back
to the undeniable importance of the activities of constitutional courts in
this regard.

It is equally possible to determine the components of separate
national constitutional identity by observing the arrangements that
exist in individual states. This is especially true for countries with a
deeply established constitutional tradition and constitutions that have
a particularly important comparative influence. Thus, in France, the
central element of constitutional identity is the unitary form of the
state (Allezard 2022, 68), whilst in Germany it is the unquestionable
division of the federal state into its constituent parts (Puri¢ 2015, 103).
In India the function of establishing the corner-stones of the national
constitutional identity is performed by secularism and equality of
citizens, which aimed at abolishing the ancient caste system (Chandra
2023, 159), and in the United States of America the basic feature of
constitutional identity is the immutable republican form of the country’s
constitutional organization (Jacobsohn 2006, 362), which applies both
to the federal state and to all its individual members.

In Serbian constitutional science, there exist certain contributions
to the clarification of the constitutional identity in general, but to
the explanations of the components of the constitutional identity of
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Serbia itself. As it is known to this author, the earliest mention of the
(constitutional) identity of Serbia appeared in 1988, as a result of a
scientific conference held at the University of Belgrade, Faculty of
Law. In the concluding part of the collection of papers presented at
the conference, the organizers determined that, amongst other things,
“without an appropriate organization of the most important forms of
state power” in Serbia, “it is not possible to ensure the identity of the
[Socialist Republic] of Serbia as a sovereign and unitary state with
provinces within its boundaries”, as it was additionally pointed out that
the “unsustainability of the current state organization in the Republic,
from the standpoint of legal theory, comparative law, and legal practice”
exists (Mitrovi¢ i Lubarda 1988, 742). Nonetheless, in accordance with
one author’s view, not earlier than the 2006 Constitution was adopted
should one search for a historical moment which would represent “the
point from which to begin the investigation of the constitutional identity”
of Serbia (Cvetkovi¢ 2021, 15).

Some of the Serbian constitutional scholars have already
highlighted certain elements of Serbia’s constitutional identity, which in
this regard do not necessarily coincide with the conclusions of the author
of this paper. Therefore, Serbia’s constitutional identity consists of: the
constitutional judiciary and the relationship between international and
domestic law (Cvetkovi¢ 2021, 50, 61), the rule of law (Puri¢ 2017, 272),
and, in the context of the 1990 Constitution, the somewhat melodious
style in which that act was written (Petrov 2020, 31). It should be added
that the 1990 Constitution “effectively introduced principal discontinuity
with the communist tradition, introducing liberal democratic values such
as parliamentary democracy, market-oriented economy and respect of
private property” (Stojanovi¢ and Krcunovi¢ 2025, 53).

When it comes to the 2006 Constitution, it, according to one view,
“failed to unite the essential features of Serbia’s constitutional identity
in a relatively consistent manner” (Petrov 2017, 13), which corresponds
to the conclusion that Serbia “still does not have a stable and clearly
defined constitutional identity” (Simovi¢ 2019, 804). On the other
hand, the esteemed Prof. Ratko Markovi¢ “proudly emphasized that
Serbia is a country with its own constitutional identity [...], built over
more than two centuries” and worthy of full attention and care for its
cautious development (Simovi¢ 2024, 79). In addition, “it cannot be said
that the Constitution of 1990 contained strong expressions of Serbia’s
national and historical traditions or identities” (with the exception of the
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reference contained in its Preamble, in accordance with which Serbia
was defined as a “democratic State of the Serbian people”) (Stojanovié¢
and Krcunovi¢ 2025, 53-54).

Following this last conclusion, and with full awareness of the
demanding nature of the researcher’s task, the author of this paper will
attempt to outline certain components of the constitutional identity
of the Republic of Serbia. Since establishing constitutional identity
requires “distinguishing certain provisions that are particularly worthy
of attention” (Dubout 2010, 459), it is important to outline which
prominent features of the 2006 Constitution might be recognized as
Serbia’s particularities in the context of comparative constitutional
law. The fulfillment of this task commences with the establishment of
the identity role of the constitutional framework for the protection and
promotion of human and minority rights.

HUMAN AND MINORITY RIGHTS
AS COMPONENTS OF THE CONSTITUTIONAL
IDENTITY OF THE REPUBLIC OF SERBIA

The first significant component of Serbia’s constitutional identity
may be determined by reading the 2006 Constitution provisions
dedicated to the protection of fundamental rights and freedoms of
individuals. The object of this protection is not limited only to generally
defined “human rights”, but also to particularly regulated and separately
recognized “minority rights”, explicitly guaranteed by the document,
with due regard for all guarantees that Serbia has assumed in this area
from relevant acts of public international law.

It should be noted that in this regard the authors of the 2006
Constitution transferred a large number of related provisions from the
Charter on Human and Minority Rights and Civil Liberties (Povelja o
ljudskim i manjinskim pravima i gradanskim slobodama 2003), adopted
at the level of the former (and short-lived) State Union of Serbia and
Montenegro (SUSM), although formally it was adopted by the former
Federal Assembly, the legislative body of the — now also defunct
— Federal Republic of Yugoslavia. Moreover, given its significant
scope (Ustav Republike Srbije 2006, ¢l. 18-81), the section of the
2006 Constitution dedicated to the protection of human and minority
rights represents an exception in comparative law, when it comes to
its voluminosity. About a third of the text of the 2006 Constitution is
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dedicated to human and minority rights, which places Serbia amongst
the very few constitutions in Europe that, numerically speaking, devote
such attention to this sensitive topic.

The most important provision on this matter imposes the
prohibition of lowering the acquired level of human and minority
rights (Ustav Republike Srbije 20006, ¢l. 20, st. 2). This solution, quite
rare in comparative law, represents a true “protective clause” (Puri¢
2017, 270). It is based on the provision of the Charter, according to
which “attained level of human and minority rights, whether individual
or collective, may not be lowered” (Povelja o ljudskim i manjinskim
pravima i gradanskim slobodama 2003, ¢l. 57, st. 1). In the context of
establishing the protection of fundamental rights as the first component
of the constitutional identity of Serbia, it should be noted that this (or
any comparable or similar) solution is not contained in the Constitution
of Montenegro (Ustav Crne Gore 2007), the former second member of
the Yugoslav federation, i.e., the SUSM.

The special significance of the aforementioned provision of
the 2006 Constitution in the field of constitutional identity lies in the
consequences of its application. Namely, its text (albeit somewhat tacitly)
orders all public authorities (including the judiciary, as the non-political
branch of government) to refrain from adopting legal acts, regulations,
or decisions (or from applying such documents) that could reduce the
obtained level of the protection of fundamental rights, and this, it seems,
is valid “in the long run”, which means that this solution should also
oblige future constitution writers (who could perhaps appear in the near
future). In this way, the prohibition of any regression at the level of
fundamental rights and freedoms is established. Although in practice
it is not undemanding to determine what /evel of acquired rights was
established at the time of adoption of the Constitution, this acquis of the
constitutional order of Serbia opens up space for the adoption of similar
models on a comparative constitutional level. This is especially true for
states whose basic political and legal identification is based precisely on
respect for and protection of fundamental rights and freedoms of citizens
and of human dignity.

In terms of constitutional identity based on the protection
of individual rights, the introduction of the legal profession as a
constitutional category (Ustav Republike Srbije 20006, ¢l. 67, st. 2) is
also remarkable, making Serbia one of the few European countries
in which the provision of legal assistance, at least in principle, is
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regulated at the constitutional level. The intention of the drafters of
the Constitution to comprehensively protect human rights via specific
normative mechanisms is also evidenced by the constitutionalization
of the constitutional complaint (Ustav Republike Srbije 2006, ¢l. 170),
as well as of the institution of the Ombudsman, or the Civic Defender
(Ustav Republike Srbije 2006, ¢l. 138).

In the 2006 Constitution, seven individual (concise and clear)
articles (Ustav Republike Srbije 2006, ¢l. 75-81) are devoted to the
protection of the rights of members of national minorities. It also
contains quite authentic solutions, such as the mention of “equality
of all citizens and ethnic communities in Serbia” (in the text of the
Preamble), which is additionally explicitly guaranteed in terms of
performing public functions and confirmed eligibility of members of
minorities for election to public office (Ustav Republike Srbije 2006,
¢l. 77). The same applies to the decidedness of the authors of the 2006
Constitution to emphasize that “specific regulations and provisional
measures which the Republic of Serbia may introduce in economic,
social, cultural and political life for the purpose of achieving full equality
among members of a national minority and citizens who belong to
the majority” (Ustav Republike Srbije 2006, ¢l. 76, st. 3), as well as
— which is comparatively a very rare example of constitution-drafting
— to claim that in the field of education, culture and information, Serbia
“shall give impetus to the spirit of tolerance and intercultural dialogue,
and undertake efficient measures for enhancement of mutual respect,
understanding and cooperation among all people living on its territory,
regardless of their ethnic, cultural, linguistic or religious identity” (Ustav
Republike Srbije 2006, ¢l. 81). It is correct, therefore, to underline that,
unlike its predecessor, the 2006 Constitution “brings one significant
difference in its Section dedicated to human rights”, and this difference
is contained in providing “the guarantees of minority rights”, whereby
the provisions on the protection of minority rights “represent that part of
the constitution that provides elements of a multicultural constitutional
identity” (Cvetkovi¢ 2021, 50).

Although it abounds in inconsistent and, in terms of linguistics
and style, at the very least, “surpassable” solutions, the 2006 Constitution
also introduced certain new, somewhat unexpected elements into the
global constitutional heritage, which are contained in formulations
dedicated to the protection of fundamental rights and freedoms. The
author of this paper believes that substantive and measured constitutional
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protection of minority rights is a virtuous starting point for creating a
collective constitutional and, more broadly, political identity of Serbia,
regardless of the particular nationality of any of its individual citizens.
This does not necessarily have any bearing on the correct statement
that “the constitutional identity of contemporary Serbia [...] contains a
noticeable acknowledgement of Serbia’s pre-constitutional and extra-
constitutional identities, foremost its national (Serb ethnic) identity”
(Stojanovi¢ and Krcunovi¢ 2025, 56).

AUTONOMY OF PROVINCES AS
PART OF THE CONSTITUTIONAL IDENTITY
OF THE REPUBLIC OF SERBIA

The constitutional status of the two autonomous provinces of
Serbia represents a particularly notable comparative feature of the 2006
Constitution (it was, in fact, transferred to that document from previous
constitutional acts of Serbia, as a member of the former Yugoslav
federations). In this regard, it is important to emphasize that this act set an
exceptionally high level of responsibility for the exhausting preservation
of the territorial integrity of Serbia, with the Autonomous Province of
Kosovo and Metohija (APKiM) holding a particularly important place
in this context.

Like the Republic of Italy or the Kingdom of Spain, Serbia is a
state with an asymmetrical structure of territorial autonomy, because,
unlike is usually the case in comparative constitutional law, autonomy
is based on the existence of only two units of territorial autonomy.
Moreover, a significant part of the state territory (the use of the term
“Central Serbia” should be avoided, as it is reminiscent of unfortunate
solutions adopted during the period of the existence of the former
Socialist Yugoslav state) is not subject to the same constitutional status
enjoyed by the aforementioned units (provinces).

Serbia is one of the few countries in Europe whose Constitution
explicitly links the need for the protection of territorial integrity with a
part of its territory, whether it is a federal unit, a regional unit, or, as in
our case, a territorial autonomy. The 2006 Constitution accords special
attention to the mutual relationship between a unit of territorial autonomy
and the inviolability of the territory of Serbia as an independent and
sovereign state. Namely, the status of the APKiM is explicitly regulated
in a different way from the status of the Autonomous Province of
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Vojvodina (APV), since the latter enjoys “substantial autonomy” (Ustav
Republike Srbije 2006, st. 2 preambule i ¢l. 182, st. 2).

The constitutional phrase “substantial autonomy” is transplanted
from the United Nations Security Council Resolution No. 1244 (UNSC,
S/RES/1244), adopted on June 10, 1999 (UNSC, S/RES/1244, Preamble,
Art. 10-11, pt. “a”, and Annex 2, Para. 5). The Resolution employs
exactly the term substantial autonomy (une autonomie substantielle;
cyuecmeernas agmorHomus, una autonomia sustancial) in the above-
mentioned places. Elsewhere in the Resolution (UNSC, S/RES/1244,
Annex 1, pt. 5, and Annex 2, Para. 8), it refers to “substantial self-
government for Kosovo” (cmenens camoynpasnenus ons Kocogo; un
gobierno autonomo sustancial para Kosovo), which is most likely
just a synonym for the term “substantial autonomy”.? On the other
hand, the 2006 Constitution does not provide any such guarantee of
autonomy for the other autonomous provinces. Thus, “all provisions of
the Constitution on territorial autonomy actually apply only to [APV],
because the Constitution provided that [APKiM] enjoys substantial
autonomy” (Cvetkovi¢ 2021, 54).

It is not out of place to point out the weaknesses of the deceptive
thesis that can sometimes be heard in the Serbian public, in accordance
with which the constitutional guarantees of preserving the APKiM
within the framework of Serbia can only be found in the Preamble of
the 2006 Constitution. It is quite the opposite. Although it is indisputably
mentioned in the Preamble, the APKiM also finds its place in the
provision dedicated to the need to adopt a special (constitutional) law
by which the essential autonomy of the APKiM within the constitutional
order of Serbia would be regulated. Specifically, this model of autonomy
“shall be regulated by the special law that shall be adopted in compliance
with the proceedings envisaged for amending the Constitution” (Ustav
Republike Srbije 2006, ¢l. 182, st. 2). According to the logic that arises
from the procedure prescribed for its adoption, a law thus adopted must
have a legal status equal to the other provisions of the 2006 Constitution
itself.

The APKiM is also mentioned in the text of the oath taken by
the President of the Republic upon assuming office. In it, he, at the first
place, undertakes to protect the territorial integrity of Serbia, including,

2 TItis interesting that at this point in the Resolution, in its French version, the phrase

“substantial autonomy” (une autonomie substantielle) reappears.
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explicitly, the APKiM as its integral part (Ustav Republike Srbije 2006,
¢l. 114, st. 2). In light of the above-mentioned, one may conclude
that the autonomy of the APV “is not an unquestionable component
of the constitutional identity of the Republic of Serbia, and it should
undoubtedly not become one, due to its proven disintegrative effect on
the political system” (Simovi¢ 2019, 827). These words could lead to
the formulation of the position that, unlike the status of the APV, the
constitutional position of the APKiM indicates that the constitutional
provisions dedicated zo it contain components that would be helpful
in determining the content of the constitutional identity of Serbia. Of
course, this attitude is supported by the author of this paper, who does
not wish to attribute similar conclusions to other researchers.

It is correct to conclude that the Preamble of the 2006 Constitution
“represents a very important part in determining and understanding
constitutional identity”, and, hence, it is not possible to “bypass the
Preamble in the analysis of constitutional identity” (Cvetkovi¢ 2021,
20, 21). This does not decrease the significance of the thesis that
“the concept of substantial autonomy of Kosovo and Metohija was
introduced where it it is the least appropriate, in the ‘preface’ to the
Constitution”, since it would have been better that the “solution from the
1990 Constitution was retained”; as the result, the Preamble of the 2006
Constitution became “anti-identiterian” (Petrov 2017, 22-23). Certainly,
the Preamble of the 2006 Constitution. indisputably “has a normative
function, because it emphasizes the constitutional obligation of all state
authorities to represent and protect the state interests of Serbia in Kosovo
and Metohija”, especially since it (i. e., the Preamble) “is subject to
a more complicated revision procedure, because it involves holding a
referendum” (Simovi¢ 2020, 190).

It is imaginable that one of the main motives for the formulation of
the provisions of the 2006 Constitution (and perhaps even of the whole
document as such) was contained in the need to emphasize, in extremely
sensitive international and regional circumstances, the indisputable
status of the APKiM as Serbia’s integral part. Such an impulse by the
authors of the Constitution would certainly have points of contact with
the thesis, which appears to be quite acceptable, that “each constitution
introduces a set of values and ideas which it wants to implement into
reality” (Stojanovi¢ and Krcunovi¢ 2025, 52). This is notably important
if one takes into account that constitutional identity also serves as one of
the “legitimation strategies” (Belov 2017, 73), especially if we (probably
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not, although perhaps unfoundedly) assume that drafters of the 2006
Constitution potentially sought to strategically position the issue of the
foreseeable status of the APKiM in a timely manner as a topic that can be
resolved exclusively within the framework of the internal organization
of Serbia. In this manner, the identification of the constitutional moment
(of 2006) with the need to emphasize the preservation of the APKiM
within Serbia’s legal and political framework would occur in such a
way that the concern for the APKiM as a threatened (and temporarily
alienated) part of Serbia would be assessed as a kind of “conscience”
of the 2006 Constitution, and the primary reason for its adoption (as the
first independent Constitution of a sovereign Serbian state since 1903).

Having “wandered” for a little over a century within the framework
of constitutional association with other nations in the territory of the
former Yugoslavia(s), it is conceivable that Serbia in 2006 attempted
to emphasize the inseparability of its provinces from the state territory,
as a central element of Serbia’s own constitutional identification (with
special reference to the APKiM in this context). This is especially
verifiable due to the fact that several years before the adoption of the
2006 Constitution, Serbia lost effective mechanisms for exercising state
powers in the territory of the APKiM. This hypothesis is supported
by the insufficiently successful historical patterns for resolving the
constitutional status of the territory of Kosovo and Metohija, precisely
in the period starting from its (re)integration into the legal and political
order of Serbia, a little over a century ago.

INSTEAD OF A CONCLUSION

To write about a coherent constitutional identity of Serbia is not
without difficulties. This is due to the fact that the text of the 2006
Constitution was adopted abruptly, without (sufficient or, rather, any)
observation by the informed public within expert forums, and in a
manner that resulted in a — without any doubt — significantly improvable
final text of the document by which the life of the political community
of the country has been navigated through the last 20 years. However,
although constitutional identity represents a fresh, very contemporary
constitutional theoretical concept, it is necessary to cautiously investigate
whether — and in which ways — Serbia can be included in the society
of states that form an established constitutional identity and certain
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particular achievements in terms of improving the scope of constitutional
regulation.

If the constitutional identity of a state is defined — quite broadly
— as the constitutional self-definition of a given political community,
according to the findings of the author of this paper, in terms of the
constitutional order of Serbia established by its 2006 Constitution, its
basic components include a particularly well-established concept of
the protection of human and minority rights, as well as the autonomy
of its two provinces — Vojvodina and Kosovo and Metohija — within
the framework which guarantees Serbia’s territorial integrity and
unquestionable sovereignty. Although the issue of constitutional identity
in theory has not been clarified sufficiently reliably (and in terms of
contemporary constitutionality in Serbia, it represents a noticeably
unexplored topic), there is a need to invest further research efforts in
determining the elements of the constitutional identity of Serbia. The
author of this paper has attempted to contribute to settling the collection
of constituent parts of the constitutional identity created by the provisions
of the 2006 Constitution.

According to the conclusions of the paper, the focal points
of Serbia’s constitutional identity are the manner of constitutional
regulation of human and minority rights, as well as the special status
recognized by the 2006 Constitution for units of territorial autonomy
(Serbia’s two autonomous provinces), with particular reference to the
distinction between the provinces, taking into account the fundamental
interest of the drafters of the Constitution in emphasizing the special
constitutional position of the southern Serbian province.

REFERENCES

Allezard, Laurianne. 2022. “Constitutional identity, identities and
constitutionalism in Europe.” Hungarian Journal of Legal Studies
63 (1): 58=77. DOI: 10.1556/2052.2022.00391

Belov, Martin. 2017. “The Functions of Constitutional Identity
Performed in the Context of Constitutionalization of the EU
Order and Europeanization of the Legal Orders of EU Member
States.” Perspectives on Federalism 9 (2): 72-97. DOI: 10.1515/
pof-2017-0010

39



SPT No 4/2026, year XXXIII, vol. 98 pp. 25-45

Boros, Luca. 2023. “A Sketch of the Anglo-Saxon Roots of
Constitutional Identity.” Acta Univ. Sapientiae, Legal Studies 12
(1): 23-31. DOI: 10.47745/AUSLEG.2023.12.1.02

Chandra, Aparna. 2023. “A precious heritage? The construction of
constitutional identity by Indian courts.” Comparative Constitutional
Studies 1 (1): 140-162. DOI: 10.4337/ccs.2023.0009

Cvetkovi¢, Aleksandar. 2021. ,,Uticaji istorijskih ustava Srbije i
Jugoslavije na izgradnju nacionalnog ustavnog identiteta.” Master
rad. Univerzitet u Beogradu: Pravni fakultet.

Doyle, Oran. 2023. “Constitutional Identity, Legal Autonomy, and
Sovereignty: Costello v Government of Ireland [2022] IESC 44.”
European Constitutional Law Review 19 (4): 715-737. DOI:
10.1017/S1574019623000299

Dubout, Edouard. 2010. “Les régles ou principes inhérents a I’identité
constitutionnelle de la France: une supra-constitutionnalité?” Revue
frangaise de Droit constitutionnel 83 (3): 451-482. DOI: 10.3917/
rfdc.083.0451

DBuri¢, Vladimir. 2015. ,,Ustavnosudska kontrola ustavnih promena.”
Strani pravni Zivot 1: 85-106.

Dburi¢, Vladimir. 2017. ,,Ustavni identitet Srbije u kontekstu evropskih
integracija i ustavnih promena.” U Nacionalno i medunarodno
pravo — aktuelna pitanja i teme, ur. Olga Jovi¢-Prlainovié, 263—
277. Kosovska Mitrovica: Pravni fakultet Univerziteta u Pristini sa
privremenim sedistem u Kosovskoj Mitrovici.

Galimberti, Marco, and Stefania Ninatti. 2020. “Constitutional
Resistance to EU Law: The Courts and Test of Constitutional
Identity Conflicts.” Pravni zapisi 11 (2): 413—460. DOI: 10.5937/
pravzap0-2887

Halmai, Gabor. 2018. “Abuse of Constitutional Identity. The Hungarian
Constitutional Court on Interpretation of Article E(2) of the
Fundamental Law.” Review of Central and East European Law 43
(1): 23—42. DOI: 10.1163/15730352-04301002

Jacobsohn, Gary Jeffrey. 2006. “Constitutional Identity.” The Review of
Politics 68 (3): 361-387. DOI: 10.1017/S0034670506000192

Jovanovi¢, Miodrag. 2011. ,,0 ustavnom identitetu — slu¢aj Srbije.” U
Ustav i demokratija u procesu transformacije: zbornik radova sa
medunarodne naucne konferencije ,, Drzava i demokratija u procesu
evropeizacije Srbije”, ur. Milan Podunavac, 9-30. Beograd: Fakultet
politickih nauka Univerziteta u Beogradu.

40



Viadimir Mikic¢ CONSTITUTIONAL IDENTITY OF SERBIA...

Kruzslicz, Peter. 2018. “Le sens et les limites du terme de 1’identité
en droit constitutionnel : a la recherche d’une définition juridique.”
Synergies Roumanie 13: 111-129.

Kucherenko, Petr, and Elena Klochko. 2019. “The Concept of
Constitutional Identity as a Legal Argument in Constitutional
Judicial Practice.” Russian Law Journal 7 (4): 99—-124. DOI:
10.17589/2309-8678-2019-7-4-99-124

Markovi¢, Ratko. 2006. ,,Ustav Republike Srbije iz 2006 — kriticki
pogled.” Anali Pravnog fakulteta u Beogradu 54 (2): 5-46.

Mitrovi¢, Dragan, i Branko Lubarda. 1988. ,,Nau¢no savetovanje
‘Promene Ustava SR Srbije’.” Anali pravnog fakulteta u Beogradu
36 (6): 742-768.

Nikoli¢, Aleksa. 2024. ,(Za)ustavno vreme u tamnom vilajetu.”
Politika. 19. januar 2024. https://www.politika.rs/scc/clanak/594524/
Pogledi/Za-ustavno-vreme-u-tamnom-vilajetu

Petrov, Vladan. 2017. ,,0 nekim ,,antiidentitetskim” mestima u srpskom
Ustavu.” U Srpska politicka misao — posebno izdanje: 13-28. DOI:
10.22182/spm.specijal2017.1

Petrov, Vladan. 2020. ,,Ponovno radanje liberalno-demokratske
ustavnosti u Srbiji 1 ustavni identitet — uz tri decenije od donosSenja
Ustava Srbije iz 1990.” Arhiv za pravne i drustvene nauke 115 (4):
11-35. DOI: 10.22182/apdn.42020.1

Petrov, Vladan. 2021. ,,Ustavni identitet 1 Vidovdanski ustav.” U
100 godina od Vidovdanskog ustava — zbornik radova, ur. Srdan
Pordevi¢ i Jelena Vuckovi¢, 5-16. Kragujevac: Pravni fakultet
Univerziteta u Kragujeveu — Institut za drustvene i pravne nauke.

Petrov, Vladan, and Miroslav Pordevi¢. 2022. “The Influence of
Serbia’s Historical Constitutions on Its Modern Constitutional
Identity: 30 Years Since the Return of Liberal Democratic
Constitutionality.” In Comparative Constitutionalism in Central
Europe: Analysis on Certain Central and Eastern European
Countries, eds. Lorant Csink and Laszlo Trocsanyi, 129—147.
Miskolc-Budapest: Central European Academic Publishing.

Polzin, Monika. 2016. “Constitutional identity, unconstitutional
amendments and the idea of constituent power: The development of
the doctrine of constitutional identity in German constitutional law.”
International Journal of Constitutional Law 14 (2): 411-438. DOL:
10.1093/icon/mow035

41



SPT No 4/2026, year XXXIII, vol. 98 pp. 25-45

Povelja o ljudskim i manjinskim pravima i gradanskim slobodama,
»Sluzbeni list Srbije 1 Crne Gore”, br. 6/2003.

Samardzi¢, Slobodan. 2016. ,,Ustavni identitet Srbije.” Pecat.
25. novembar  2016. https://www.pecat.co.rs/2016/11/
ustavni-identitet-srbije/?pismo=lat

Scholtes, Julian. 2021. “Abusing Constitutional Identity.” German Law
Journal 22 (4): 534-556. DOI: 10.1017/g1j.2021.21

Simovi¢, Darko. 2019. ,,Da li je teritorijalna autonomija Vojvodine
deo ustavnog identiteta Republike Srbije.” Zbornik radova
Pravnog fakulteta u Novom Sadu 53 (3): 803—832. DOI: 10.5937/
zrpfns53-23048

Simovi¢, Darko. 2020. ,,Funkcije preambule Ustava i osobenosti
preambule Ustava Republike Srbije.” Zbornik radova Pravnog
fakulteta u Novom Sadu 54 (1): 173-194. DOI: 10.5937/
zrpfns54-25886

Simovi¢, Darko. 2024. ,,Preobrazaj ustava i obuhvat ustavne materije
prema gledistu profesora Ratka Markovi¢a.” U Omaz prof. dr Ratku
Markovicu: zbornik radova, ur. Darko Simovi¢, 75-108. Beograd:
Kriminalisti¢ko-policijski univerzitet.

Stani¢, Milos. 2021. ,,Ukratko o ustavnom identitetu kao mostu saradnje
Evropskog suda pravde i nacionalnih ustavnih sudova drzava
¢lanica.” Revija za evropsko pravo 23: 61-71.

Stojanovi¢, Matija, and Dusan Krcunovié¢. 2025. “The Role of Historic
Identities in Shaping Post-Communist Constitutional Identity in
Hungary, Serbia, and Montenegro: A Comparative Analysis.”
Balkans Legal, Economic and Social Studies 2 (1): 50-63. DOI:
10.14232/bless.2025.1.50-63

Szente, Zoltan. 2022. “Constitutional identity as a normative
constitutional concept.” Hungarian Journal of Legal Studies 63 (1):
3-20. DOI: 10.1556/2052.2022.00390

Tribl, Norbert. 2022. “Constitutional Values and Constitutional Identity
in National Constitutions.” In Comparative Constitutionalism in
Central Europe: Analysis on Certain Central and Eastern European
Countries, eds. Lorant Csink and Laszlo Trocsanyi, 223-238.
Miskolc-Budapest: Central European Academic Publishing.

United Nations Security Council [UNSC], S/RES/1244 (1999),
Resolution 1244 (1999). Adopted by the Security Council at its
4011th meeting, on 10 June 1999.

42



Viadimir Miki¢ CONSTITUTIONAL IDENTITY OF SERBIA...

Ustav Crne Gore, ,,Sluzbeni list Crne Gore”, br. 1/2007 1 38/2013 —
Amandmani [-XVI.

Ustav Republike Srbije, ,,Sluzbeni glasnik Republike Srbije”, br.
1/1990.

Ustav Republike Srbije, ,,Sluzbeni glasnik Republike Srbije”, br.
98/2006 1 115/2021.

Van den Berg, Peter. 2023. “In search of a constitutional identity: The
making of the Constitution of the Kingdom of the Netherlands
of 1815.” Osaka University Law Review 70: 29-65. DOI:
10.1556/2052.2022.00390

43



SPT No 4/2026, year XXXIII, vol. 98 pp. 25-45

Baaguvup Mukuh®
Hnemumym 3a ynopeowno npaso, Beozpao

YCTABHU UAEHTUTET PEITYBJIUKE
CPBUJE 110 YCTABY U3 2006. TOIUHE™

Pe3ume

VYcraB Penyonuke Cpouje u3z 2006. ronuHe yCBOjeH je y HEOUSKUBAHO
KpaTKoM pOKY, Ha HEJJOBOJHPHO TPaHCIIApPEHTAaH HAuWH ¥, HajBEpPOBATHH]E,
Kao TOCIIeANIIa peaknyje Ha nuconynnjy HpxasHe 3ajeqnune CpOuja
u Lpua I'opa, n3a3BaHy MHUIMjaTHBOM Mambe WIAHUIIE 3a)CTHHYKE
nOpxase. Y BaXHHUjE €JIEMEHTE yCTaBHOT yOOJIMuema ,,HOBe” JIpKaBe,
KOja je, 3alpaBo, OCHaXKHJIa CBOjy CaMOCTAJIHOCT HAaKOH OpOjHHUX
I[eIIeHI/Ija JKMBOTAa Yy MHOIOHAllMOHAJIHUM M CJIOKCHUM JIpiKaBama,
cliamajy KOMITOHEHTE Koje cy YcraBoMm m3 2006. mociyxuie 3a
CaMOMJICHTH(UKOBAKE KJbYYHHX CACTaBHHIIA YCTAaBHOI IOPETKA.
Y ®ux cnazna, y YIOPEeAHONPABHOM KOHTEKCTY PETKO H3PUUYHTO
MpUCYTaH, Y CTaBOM IIPHU3HAT KOPITYC JbYACKUX U ,,MalbUHCKHUX MpaBa’,
aJlIi U U3Yy3€THO BHCOK HHUBO CTapamba O IIYHOM O4YYyBalby LCIIMHC
TEPUTOPUjATTHOT HHTETPUTETA, Ca AYTOHOMHOM MOKpajuHoM KocoBo u
Mertoxuja Ha HAPOYHUTO BaXKHOM MecTy. Mlako 00Ty je HEeKOH3UCTEHTHAM
Y j€3MYKO-CTHUIICKH Y HajMamby PYKY ,,HaJMaITUBUM * pelIehuma, Y cTaB
PerryOnke CpOuje y ynopenHy ycTaBHy OalllITHHY YHOCH M HEKE HOBE,
HEOUEKMBaHE eJIEMEHTe, caapkaHe y (opMylanujama mocBeheHum
3alITUTaMa OCHOBHHX IIpaBa U cioboa. Y pajsy cy HCIIUTaHU CPEeIUIIBI
CacTojIIM YCTaBHOT WACHTUTETA CTBOPEHU YCTABHUM JIOKYMEHTOM KOjH
je Ha cHasm Oe3mano aBe aerieHUje. OOpPHUCH YCTaBHOT WIACHTHUTETA
Penry6imke CpOuje UCTIUTaHW CY W Y KOHTEKCTY CaIp KHHE APYTHUX
YIOPETHOIIPABHUX U3BOPA y 00JACTH YCTABHOT MpaBa, aly U PaHUjUX
YCTaBHHX aKaTa M3 CPIICKE UCTOpH]E.

* Wwmejm: v.mikic@iup.rs; ORCID: 0009-0001-8706-4175

™ OBaj paji je HACTA0 KAao pe3yJITaT HAyYHOMCTPAKMBAYKOr paja Ha HCTHTYTY 3a
YIOPEIHO MPaBo, y3 GUHAHCHjCKY MOAPLIIKY MUHHCTAPCTBA HAyKe, TEXHOJIOLIKOT
pa3Boja 1 MHOBanMja (eBuaAeHIOHH Opoj: 451-03-33/2026-03/200049 on 5.2.2026).
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